July 16, 2012
Planning Certification Review
Federal Highway Administration
525 Junction Rd., Suite 8000
Madison, WI 53717
Submitted electronically only: wisconsin.fhwa@dot.gov
Re:

Recertification of Southeastern Wisconsin Regional Planning Commission as
a Metropolitan Planning Organization

To Whom It May Concern:
Thank you for the opportunity to comment on the FHWA/FTA joint review of the
recertification of the Southeastern Wisconsin Regional Planning Commission (SEWRPC). While
there has been some limited progress, such as by SEWRPC conducting a regional Housing
Study, we are raising many of the same concerns and criticisms that were raised four, and even
eight, years ago. The deficiencies are particularly severe with respect to transportation planning
and transit implementation which is necessary to achieve non-discrimination, which was
supposed to increase by 2.5% per year starting in 2007, and which instead has declined. 1 Yet
rather than preserve the existing transportation system, there has been a large and continuing
increase in highway capacity expansion that disproportionately benefits white, non-disabled
persons. The fact that these deficiencies remain suggests a need for strong and immediate federal
intervention.
Our comments are long, but the core point is this:
The FHWA and FTA’s own guidance explicitly states that “[t]he products of the
transportation process – MTP, TIP and UPWP – must demonstrate consistency
with Title VI and related requirements and principles.”2 The FHWA and FTA
have an obligation to ensure that the MPO for southeastern Wisconsin is taking
1

SEWRPC, “Assessment of Conformity of the Year 2035 Regional Transportation Plan and the Year
2009-2012 Transportation Improvement Program with Respect to the State of Wisconsin Air Quality
Implementation Plan --Six County Southeastern Wisconsin Ozone Nonattainment Area and Three County
Fine Particulate (PM2.5) Nonattainment Area” (“Conformity Analysis”) (June 2010) at 38 (From 20052010 the decline was 4.5%.) (http://www.sewrpc.org/SEWRPCFiles/publications/mr/mr-196-assessmentof-conformity-2035-rtp-2009-2012-tip.pdf The decline has continued since 2010. See also, Lloyd Grant,
Jr. , Managing Director, Milwaukee County Transit System, “Comments to the Wisconsin Commission
on Transportation Finance and Policy (March 22, 2012) at 2.
(http://www.ridemcts.com/uploadedFiles/MCTS%20Comments%20to%20the%20Wisconsin%20Commi
ssion%20on%20Transportation%20Finance%20and%20Policy.pdf )
2

USDOT, FTA, FHWA, “TMA Certification Process Field Handbook – A Resource for Conducting a
Certification Review of the Transportation Planning Process in Urbanized Areas with a Population of
More than 200,000,” (“Handbook”) (revised Nov. 17, 2009), Sec. 2-12 at 126 (emphasis in original).

active, concrete and specific steps to actually implement the transit plans that
ensure that communities of color and persons with disabilities receive a fair share
of the benefits of regional transportation system investments.
Under 23 CFR §§ 450.334(b)(1), (2), the FHWA and FTA have explicit authority to
condition certification on the MPO taking corrective action, to limit certification to specific
categories of projects, or to “decertify” the MPO and thereby withhold up to 20% of federal
funding for the metropolitan planning area and/or withhold approval of certain categories of
projects. SEWRPC often mentions how it has been planning for the region for decades.
Milwaukee was not the most segregated region when SEWRPC began planning in the 1960s, or
even as of 1980 – but it is now and has been since at least 1990.3 Thus Title VI and other civil
rights laws demand a profound change in the way that regional planning occurs.4 Because
SEWRPC is not complying with applicable federal laws and requirements, we urge you to
exercise your authority and decertify SEWRPC for the violations described below, or, at a
minimum, order specific corrective action on each area under continuing federal supervision.
Our objections to the recertification of SEWRPC fall into the following categories:
I.

Civil Rights Compliance Obligates Changes in the Transportation Planning
Processes to Prioritize Transit Expansion and Transportation System
Preservation, But SEWRPC Has Refused to Make These Changes.

II.

Contrary to Federal Regulations, SEWRPC’s Transportation Plans and TIPs
Are not Fiscally Constrained or Based on Accurate Information, and
Adversely Affect Title VI, Environmental Justice, and Air Quality.

III.

SEWRPC Fails to Set or Comply with Goals and Standards to Measure Civil
Rights Compliance.
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U.S. Census Bureau, “Racial and Ethnic Residential Segregation in the United States: 1980-2000”
(Dec. 2004) at 68 (http://www.census.gov/hhes/www/housing/housing_patterns/pdf/censr-3.pdf ) (“[T]
the five most segregated metropolitan areas for Blacks in 2000 were, in order, Milwaukee-Waukesha . . .
In 1990, Milwaukee-Waukesha was the most segregated . . . [I]n 1980, Detroit was followed by St.
Louis.”); Daniel Denvir, “The Ten Most Segregated Urban Areas in America,” salon.com (March 29,
2011) (http://www.salon.com/2011/03/29/most_segregated_cities/slide_show/10) (2010 census data
shows Milwaukee remains the most segregated metropolitan area in the country); Brookings Institution.
2010 ranking of the most segregated Greater Metropolitan Areas (GMA) in the U.S. (The Milwaukee
GMA includes Milwaukee, Waukesha, Ozaukee, and Washington Counties.)
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In order to maintain its MPO status, SEWRPC is required to establish its compliance with federal civil
rights and environmental regulations, including, inter alia, Title VI of the Civil Rights Act of 1964 and 49
CFR part 21; 49 U.S.C. § 5332, prohibiting discrimination in employment or business opportunity; the
Americans with Disabilities Act, Section 504 of the Rehabilitation Act, and 49 CFR parts 27, 37, and 38;
and the Clean Air Act, §§ 174 and 176 (c) and (d) and 40 C.F.R. part 93, targeting transportation-related
air pollution. See 23 C.F.R. § 450.334(a). During the certification review, the FHWA and FTA must
review whether SEWRPC is complying with these federal laws and regulations. 23 C.F.R. § 450.334(b).
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IV.

SEWRPC Fails to Ensure Adequate Input and Decision-Making From
Diverse Community Groups and Its Environmental Justice Task Force.

V.

SEWRPC’s Governance Structure is Discriminatory.

VI.

SEWRPC’s Hiring, Promotion and Contracting Practices Fail to Adequately
Include Persons of Color.

Introduction
The background for these comments is the significant, disproportionate, transitdependence and segregation of persons of color in this region, as well as significant burdens and
segregation of persons with disabilities. Within the seven-county area served by SEWRPC,
Milwaukee County has 47% of the region’s total population, 63% of its Latino population, and
86% of its African-American population.5 Three of SEWRPC’s counties – Ozaukee, Washington
and Waukesha – are more than 90% white non-Hispanic, and four counties – those three and
Walworth – are only 1% African-American.6 Further, communities of color are concentrated not
only in Milwaukee County, but within the city of Milwaukee. These disparities render
Milwaukee the most segregated metropolitan area in the United States for African-Americans
and in the top third for segregation of Latinos.7 Persons with disabilities also disproportionately
live in Milwaukee.8 In fact, 61% of the persons in SEWRPC’s region with disabilities significant
enough to affect their ability to live independently are in Milwaukee. 9 The maps included on the
following two pages – maps created by SEWRPC itself as part of its current regional Housing
Study – graphically demonstrate the nature and extent of segregation in the region.

5

US Census, Profile of General Population and Housing Characteristics: 2010 (Data set DP1) (calculated
based on data for White non-Hispanic alone, Black non-Hispanic alone, Hispanic or Latino of any race).
See also, SEWRPC, Draft Regional Housing Plan (“Housing Plan”), Ch. VII (approved draft) at Map VII9 (http://www.sewrpc.org/SEWRPCFiles/HousingPlan/Files/pr-054-chapter-07-draft.pdf )
6

Racine and Kenosha counties are majority white, but more diverse than the other counties.

7

“Racial and Ethnic Residential Segregation,” supra n. 3 at Ch. 6.

8

Housing Plan, Ch. IX (approved draft) at Map IX-2. At every comparable age level (5-17, 18-64, 65+)
the highest percentages of persons with disabilities live in Milwaukee County, while the lowest
percentages are in Waukesha County. Id. at Table IX-2. To a lesser extent persons with disabilities are also
concentrated in the cities of Racine, Kenosha and Waukesha.
(http://www.sewrpc.org/SEWRPCFiles/HousingPlan/Files/pr-054-chapter-09-draft.pdf ).

9

Calculated from 2008 – 2010 American Community Survey 3-Year Estimates, “Disability
Characteristics.”

3

4

5

SEWRPC is well aware that overlaid on this residential segregation is a profound income
and poverty gap, which is also concentrated in Milwaukee. For example, 58% of the households
in the region with incomes below 80% of the region’s median income – and 64% of those below
30% of the region’s median - live in Milwaukee County.10 SEWRPC also knows that the
disparities in income and poverty rates have a profound racial component. In every county in the
region with enough minority residents to make a comparison, Latino and African-American
residents have average incomes far below those of white residents.11 Persons with disabilities in
the region also tend to have significantly lower incomes.12
In addition, SEWRPC is well aware of the profound, racialized, disparities in the mode of
transportation, and of the the need for transit to ameliorate them.
[L]ow-income households and a number of minority populations are particularly
dependent upon public transit, as a significant proportion of those populations have no
private vehicle available for travel. Driver’s license data indicate a similar conclusion.
Only about 68 percent of Milwaukee County Black/African American households
indicate they have an automobile available for travel, and only an estimated 60 percent of
Black/African American adults have a driver’s license. Only about 80 percent of
Milwaukee County Hispanic households indicate they have an automobile available for
travel, and only an estimated 50 percent of Hispanic adults have a driver’s license. As
shown on Maps H-29 through H-35, the transit service recommendations of the plan
would be particularly directed to serving minority and low-income populations.13
Transit – both paratransit and fixed-route service - is also clearly necessary to meet the needs of
persons with disabilities, who are also disproportionately dependent on transit.14 Further,
10

Housing Plan, Ch VII (calcuated from Table VII-13).

11

Housing Plan, Ch. VII at VII-7, Tables VII-15 & VII-16

12

See, e.g., 2008-2010 American Community Survey 3-Year Estimates, “Selected Economic
Characteristics for the Civilian Noninstitutionalized Population by Disability Status,” (showing that in
Milwaukee County, for example, 25.2% of persons with disabilities had incomes below poverty level,
compared to 15.6% of non-disabled persons); Housing Plan Ch. IX at Table IX-10. See also, Mental
Health: A Report of the Surgeon General—Executive Summary (U.S. Dept.of Health and Human Services
1999) (about 5.4% of adults have a serious mental illness, but percentage is higher for African-Americans,
in part related to socioeconomic factors, and most African-Americans with mental disorders are poor.)
13

SEWRPC, “A Regional Transportation System Plan for Southeastern Wisconsin: 2035” (“2035 Plan”)
(July 2006) at 576.
(http://www.sewrpc.org/SEWRPCFiles/Publications/pr/pr049_regional_transportation_system_plan_for_se_wi_2035.pdf ). In contrast, only 14% of adult whites
lack vehicles and 73% have drivers licenses. John Pawasarat,“The Driver License Status of the Voting Age
Population in Wisconsin” (University of Wisconsin-Milwaukee Employment and Training Institute, June
2005), at 1-2,16, 22.
14

See, e.g., 2008-2010 American Community Survey 3-Year Estimates, “Selected Economic
Characteristics for the Civilian Noninstitutionalized Population by Disability Status,” (in Milwaukee
6

“[a]ccessible, reliable transportation is one of the most critical — and perhaps least appreciated
— components of becoming an active, productive member of the workforce for many Americans
with disabilities. The best job, skills, or employment program provides few benefits if there is no
reliable means of getting to work. Transportation systems have become increasingly accessible,
but many people with disabilities are still not able to benefit from the options available to most
Americans. Access to public and private transportation for individuals with disabilities is more
than just physical accessibility. It can include travel training for individuals with cognitive
disabilities, coordination of transportation resources, and understanding one's rights.”15
I. Civil Rights Compliance Requires Changes in Transportation Planning to Prioritize
Transit Expansion and Transportation System Preservation, But SEWRPC Has
Refused to Make These Changes.
The refusal to adequately fund transit is a severe and chronic problem that has a
discriminatory effect in this region. While SEWRPC is not solely responsible for these failures,
SEWRPC has failed to take meaningful – if any – steps to use tools that might be available to it,
including TIP development alternatives, declining to approve certain road projects, and
maximizing flexible funding for transit, in order to ameliorate these disparities.16
Instead, SEWRPC routinely reiterates the mantra that it is only “advisory,” even with
respect to the TIP process. But as the FHWA/FTA’s own Recertification manual makes clear:
[i]n TMAs, it is the MPO that selects projects for inclusion in the TIP (except for NHS
projects and those funded under the bridge, interstate maintenance, and Federal Lands
Highway program, which are selected by the State in cooperation with the MPO). [23
CFR 450.332(b)] The regulations state that the MPO must consult with the State and
transit operators, but it is clearly the MPO that has the authority to select projects for
the TIP. This can be a major distinction that deserves discussion in the Certification
Review . . .17
County, for example, 10.1% of persons with disabilities commute to work by transit, compared to 5.5% of
non-disabled workers.) And these statistics do not include the many persons with disabilities who are not
employed but depend on transit to access other services, such as school, medical care, and shopping);
Grant Comments, supra n. 1 at 1 (in 2011 MCTS provided more than 800,000 paratransit rides and more
than 76,000 rides to wheelchair users).
(http://www.ridemcts.com/uploadedFiles/MCTS%20Comments%20to%20the%20Wisconsin%20Commi
ssion%20on%20Transportation%20Finance%20and%20Policy.pdf )
15

U.S. Dept. of Labor, Office of Disability Employment Policy
(http://www.dol.gov/odep/topics/Transportation.htm)

16

As discussed extensively below, SEWRPC does not even admit the nature and extent of the problem.

17

Handbook at Sec. 2-9, p. 105 (emphasis added). See also, e.g., 23 C.F.R. § 450.330(c) (“[i]n areas
designated as TMAs,17 all 23 U.S.C. and 49 U.S.C. Chapter 53 funded projects (excluding projects on the
National Highway System (NHS)17 and projects funded under the Bridge, Interstate Maintenance, and
Federal Lands Highway programs) shall be selected by the MPO in consultation with the State and public
transportation operator(s) from the approved TIP . . . “) (emphasis added).
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SEWRPC also argues that is has done its planning in a certain way for decades and should
continue to do so.18 As noted above, through the decades of SEWRPC planning, segregation and
disparate transit dependence in the region have worsened, not improved.
It is incumbent upon the FHWA and FTA to either decertify SEWRPC or impose
conditions that require SEWRPC to engage in a fair TIP process and exercise its project selection
authority, and to do so in a manner that reduces, rather than increases, segregation and
discrimination in the region.
a. Transit is Necessary to Reduce the Discriminatory Effect of Transportation Programs,
But it is Not Being Provided
As noted above, the 2035 Plan explicitly stated that transit was necessary to ensure that
persons of color benefited from regional transportation system investments. The 2035 Plan also
was explicit that transit improvements were to be given “equal priority” with other
improvements.19 Further, SEWRPC acknowledged that even during economic downturns it is
necessary that “progress in plan implementation, particularly with respect to public transit,
continues, and is not eroded through service reductions.”20
The reality, however, is that both before and since the 2035 Plan was adopted there has
not been progress in transit plan implementation or expansion; instead, there has been both an
erosion of transit service and fare increases, with further, catastrophic, reductions predicted.21
18

SEWRPC’s reluctance to alter its processes in ways that would select more projects that benefit
underserved communities – who disproportionately reside in Milwaukee – is likely related to its
discriminatory governance structure. See, Sec. V, infra.
19

2035 Plan at 366.

20

Id. (emphasis added).

21

Between 2001 and 2007 there was a loss of more than 18% of route miles in Milwaukee, Washington
and Waukesha counties combined, resulting in a significant reduction in employment access for transitdependent persons. Rast, Joel, Out of Service: The Impact of Transit Cuts on Access to Jobs in
Metropolitan Milwaukee (UWM-Center for Economic Development, Oct. 2008).
The year 2035 regional transportation plan proposed that transit service levels measured in
vehicle miles of service double by the year 2035, with the increase in service levels beginning in
2007 and increasing approximately 2.5 percent annually to the year 2035. The plan also proposed
that transit fare increases be held to general price inflation.
Since 2005, the base year of the year 2035 plan, transit service levels have declined
approximately 4.5 percent [as of 2010]. With respect to transit fares, the adult base fare on the
Milwaukee County Transit System, which represents over 90 percent of the transit service
provided in Southeastern Wisconsin, was $1.75 in 2005 . . . and . . . increase[d] to $2.25 in 2010,
representing an increase of 29 percent. General price inflation is estimated to have experienced an
increase of about 12 percent over the same period.
8

From 1996-2011 transit aids increased only a total of 12.5% and the share of local transit costs
covered by state operating aid declined from 43.5% to 35%, while during that same time period
state funds for major highway development increased by 978%.22 The state’s 2011-13 budget
actually reduced state operating assistance for transit by 10%, which cut the Milwaukee County
Transit System budget by $7 million.23 Thus in Milwaukee alone, “since year 2000, MCTS has
undergone six major route restructurings, eliminating 21 regular bus routes, 4 freeway flyer
routes, numerous route segments and a series of reductions in the frequency and span of service
on many bus routes. During this same period, the cost of a single bus fare increased 67%, from
$1.35 to $2.25.”24
The loss of transit has operated to the disproportionate detriment of communities of color,
low-income communities, and persons with disabilities. Yet rather than respond even by
admitting that the continued decline in transit funding is having a discriminatory effect,
SEWRPC repeatedly misrepresents the nature of the transit crisis. For example, in April 2012
SEWRPC asserted that the “State has historically funded 40 to 45 percent of transit operating
costs, and has increased funding to address inflation in the cost of providing public transit, and to
provide transit improvement and expansion . . .”25 even though the state had not funded 40% or

Conformity Analysis at 38. Furthermore, the constant erosion of the MCTS budget over the last 10 years
has also led to ADA paratransit fare increases and loss of fixed and paratransit route hours and frequency.
Catastrophic reductions are anticipated, and have not yet occurred only because of “MCTS’
receipt of $25 million in federal stimulus dollars in 2009 . . . plus the unexpected influx of additional onetime federal dollars, [which] allowed MCTS to buy 125 new buses while maintaining its use of $18
million in federal capital dollars in its operating budget. . . [T]hese developments likely have delayed the
threat of catastrophic service cuts until at least 2015. . . But make no mistake - the fundamental problem
remains. MCTS needs to continually replenish its fleet of 400 buses, yet using federal formula funds for
that intended purpose will blow a hole in the system's operating budget. Barring a new stimulus package
or other new federal support, another day of reckoning is approaching. And even before that day, MCTS
will face annual budget shortfalls of $3 million and possibly more, depending on the next state budget's
treatment of transit aids. That could lead to a continued erosion of service even before the big hit comes a
few years down the road.” Rob Henken, President, Public Policy Forum, “County transit system may face
massive cuts, With federal money gone, the system lurches toward crisis,” in Milwaukee Journal-Sentinel
(Feb. 19, 2011) (http://www.jsonline.com/news/opinion/116508363.html )
22

WisDOT “Transportation Budget Trends” (Nov. 2010) at 22, Table 11; 62, Table 33; 63, Table 34.
(http://www.dot.wisconsin.gov/about/docs/budgettrends.pdf )

23

Sandler, Larry, “It's official: Rail line from Kenosha to Milwaukee is dead,” Milwaukee JournalSentinel (July 25, 2011) (http://www.jsonline.com/news/statepolitics/126116213.html )
24

Grant Comments, supra n. 1, at 2.

25

SEWRPC, “Congestion Management Process in Southeastern Wisconsin” (“CMP”) (April 2012) at 99
(http://www.sewrpc.org/SEWRPCFiles/Publications/mr/mr-203-congestion-management-process-in-sewisc.pdf )
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more of transit operating costs since 2003.26 Similarly, although in 2011 the state eliminated
Regional Transit Authorities, including the Southeastern Wisconsin RTA,27 in April 2012
SEWRPC called for the “creation of a regional transit authority” without mentioning that the
RTAs had been legislatively dissolved a year earlier.28 And in April 2012 SEWRPC stated that a
dedicated funding source was necessary for transit – without mentioning that more than a year
earlier the Governor had said he would veto any effort to allow dedicated funding for transit. 29
The wrongful assertions regarding the status of transit are discussed in more detail below
in Sec. II. However, the FHWA and FTA cannot continue to allow this refusal to acknowledge
the transit crisis, and the associated misrepresentations, to continue. This is not to say that efforts
to provide transit should cease, but rather that the FHWA and FTA have an obligation to ensure
that the region’s MPO (and WisDOT) stop doing things the way they have been done in the past
and take other, concrete actions to reverse this trend and provide minority communities and
persons with disabilities a fair and needed share of the benefits of transportation system
investments.
b. SEWRPC’s TIP Development and Project Selection Process Violates Title VI

and Environmental Justice Requirements.
Although SEWRPC has certified that its TIP complies with civil rights requirements, that
certification appears to be inaccurate and must be closely scrutinized. SEWRPC’s TIP
development and project selection process violates Title VI and other civil rights obligations by:
•

Failing to ensure TIP compliance with the 2035 Plan recommendations for annual
increases in transit service. This includes approving plans when the transit service
necessary to achieve civil rights compliance is declining, failing to include criteria,
scoring systems and/or incentives or disincentives that would lead to transit development,
while at the same time, routinely approving road and highway projects that increase the
disparities in transportation system access.

•

Failing to inform community of, or seek to maximize, flexible funding for transit.
Although federal law would allow the use of a substantial portion of STP funding for
transit, including certain forms of preventive maintenance as well as capital expenses,
instead of for highways, SEWRPC has never even mentioned this law or policy to the
EJTF or diverse community groups. Neither has SEWRPC developed RTP or TIP
priorities and processes to use and maximize STP funding for transit purposes, including
allowable capital and preventive maintenance expenses, despite the documented need for

26

Transportation Budget Trends at 63, Table 34.

27

Sandler, supra n. 23.

28

CMP at 99.

29

CMP at 69, 99; Steve Schultze, “Holloway asks Walker to OK transit tax,” Milwaukee Journal-Sentinel
(Jan. 26, 2011) (http://m.jsonline.com/114665324.htm )
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increased transit funding and the fact that the TIP includes hundreds of millions of dollars
in STP funding for highway capacity expansion, in projects sponsored by WisDOT,
counties, and local governments.30
•

Incorrectly asserting that it is only “advisory” and thus cannot exercise project
selection authority. SEWRPC routinely claims that it is only “advisory” and thus has no
authority over project selection (or decision not to select projects), even though it is clear
that as the MPO SEWRPC does have the ultimate authority over TIP project selection.
Supra Sec. I. Further, to the extent that SEWRPC is advisory, it still has an obligation,
with which it has not complied, to monitor the entities that submit projects for inclusion
into the TIP – including WisDOT31 and any advisory committees - to ensure that their
processes, decisions and project selections comply with civil rights requirements.

•

Including no articulated criteria for project selection or prioritization in the TIP. It
is not clear that even the TIP Advisory Committees engaged in a process for determining
how the TIP should be developed and projects prioritized, other than doing things the
way they have been done in the past.32

•

Failing and declining to consider scoring or other prioritization systems for projects
in the TIP at all, 33 much less systems and processes to prioritize transit. The

30

See Transportation Planning Capacity Building Program, FHWA & FTA, “The Transportation Planning
Process: Key Issues” at 12-13 (http://www.planning.dot.gov/documents/briefingbook/bbook_07.pdf ) To
the extent that it is WisDOT making or imposing some of the STP-funded highway project selections, the
FHWA and FTA should consider this as a violation of WisDOT’s Title VI obligations due to the lack of
any evaluation or assessment of the Title VI or civil rights effects of doing so.
31

WisDOT alone is “sponsoring” multiple projects that add highway capacity (projects that the TIP labels
as highway “improvements,” but which all add lanes, and thus add capacity) using $334 million in
Surface Transportation Program (STP) funding, a form of federal funding that could be flexed for transit
purposes.
32

See, 23 C.F.R. § 450.324(l) (“As a management tool for monitoring progress in implementing the
transportation plan, the TIP should: (1) Identify the criteria and process for prioritizing implementation of
transportation plan elements (including multimodal trade-offs) for inclusion in the TIP and any changes in
priorities from previous TIPs. . . “)
33

SEWRPC has never had such a system. However, on June 13, a Housing Committee Advisory
Committee member requested that SEWRPC develop and implement specific criteria to prioritize projects
in the TIP in communities with affordable housing and transit, and for local road preservation, and to
maximize flexible funding to increase STP funds going to transit instead of roads. Attachment A.
SEWRPC’s director, who had previously objected to efforts to change the project selection
process, countered with a vague suggestion that “SEWRPC will explore with local governments, through
its Advisory Committees for Transportation System planning and Programming … potentially
establishing revised criteria that would take job/housing balance into consideration . . .” Attachment B.
The language – to “explore” “potential[]” criteria to “consider” job/housing balance is vague and simply
inadequate to resolve the underlying issue: the need to find ways to encourage actual implementation of
transit projects, with concrete incentives and disincentives. Because, as noted above, the FHWA and FTA
11

Handbook also makes clear that an MPO is authorized to use numerical ranking
processes for project selection purposes.34 SEWRPC’s failure to develop such processes
is occurring despite the documented need for increased transit and suburban affordable
housing to reduce documented segregation and unequal transit dependence in the region.
•

Failing and refusing to exclude projects from the TIP. SEWRPC has repeatedly
refused to exercise any authority to exclude projects from the TIP, even if those projects
are likely to exacerbate disparities in the region. 35 As noted above, SEWRPC uses its
claims of being only advisory to argue that it has no authority to decline projects.

•

Utilizing inaccurate fiscal constraint planning. As discussed infra Sec. II, SEWRPC’s
planning does not fully or accurately acknowledge the transit constraints or develop
methods to address them.

•

Failing to adequately “emphasize preservation of the existing transportation
system,” especially the transit system. 36 The fact that public transit, especially transit
used most by minority and low income residents, is in an ongoing state of crisis, while
numerous projects to “improve”37highways by adding capacity are approved, highlights
the inadequate focus given to transit system (and local road) preservation. The disparate
treatment is of even greater concern because research shows that the region’s traffic
congestion problems are far less severe than in many other parts of the country.38

have confirmed that MPOs are not simply advisory with respect to the TIP, this is a critical distinction.
Further, to the extent that SEWRPC now may develop criteria for project selection and
prioritization, the FHWA and FTA should require that the Environmental Justice Task Force - the body
that represents the concerns of underserved communities - not local governments, be given the ultimate
responsibility for the process. The fact that SEWRPC did not even mention the EJTF in its June 13
“proposal” underscores the lack of meaningful involvement and authority SEWRPC actually gives the
EJTF. See infra Sec. IV.
34

Id.

35

SEWRPC routinely approves road expansions and improvements in its TIPs because, it says, these are
projects identified in the 2035 Plan. But this routine approval occurs while reductions in the 2035 Plan’s
transit recommendations also are occurring. Continuing to automatically approve road projects while
transit declines inevitably has the effect of increasing the disparities in transportation system access
between predominantly minority and low-income transit-dependent residents, and disproportionately
white automobile users.
36

23 U.S.C. § 134(h)(1)(H) and 23 C.F.R. § 450.306(a)(8).

37

Every project in the TIP that SEWRPC classifies as “Highway Improvement” is a project that adds
lanes, and thus capacity.
38

Tom Held, “Milwaukee freeways rank 44th in traffic congestion, report finds, But time stuck on
freeway has improved since 2004,” Milwaukee Journal-Sentinel (Jan. 20, 2011).
(http://www.jsonline.com/news/milwaukee/114281234.html )
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•

Failing to involve diverse communities, or its Environmental Justice Task Force, in
any part of the TIP development process. The FHWA/FTA Handbook explicitly states
that:
The TIP must: . . .
Be supported by a comprehensive and inclusive public involvement effort that
complies with Title VI and the Executive Order on Environmental Justice. This
might be demonstrated in numerous ways; including an indication of public and
stakeholder input to TIP development methods… Public involvement ideally
should deal with the TIP development process itself rather than providing views
on specific projects.39
The process SEWRPC uses – relying on local officials and agency representatives to
decide what projects are included in the TIP40 – does not include environmental justice
communities. “Local elected officials and agency representatives,” even if those officials
are from the city of Milwaukee, are not the same as representatives of minority, disabled
and other underserved communities.

•

39

Improperly categorizing all forms of transit in the TIP as benefitting Environmental
Justice communities. SEWRPC makes no effort to document which forms of transit that
exist benefit underserved communities and which do not, or to ensure that the entities
submitting the projects to the TIP do so.41 By counting transit as meeting Title VI and
environmental justice requirements without any analysis of whether it in fact does so,

Handbook, Sec. 2-9 at 103 (emphasis added).

40

The “process” stated in the TIP is that SEWRPC “established advisory committees in each of the
urbanized areas of the Region. These committees are made up of local elected officials and agency
representatives responsible for transportation system improvement, operation, and maintenance within
each urbanized area. The committees are charged with the responsibility of reviewing and approving the
transportation improvement program as it is prepared annually for submission to the Commission and
then to the state and federal governments.” SEWRPC, A Transportation Improvement Program for
Southeastern Wisconsin: 2011-2014 (Feb. 2011) at 2.
(http://www.sewrpc.org/SEWRPCFiles/Publications/TIP/TIP_2011-2014.pdf )
41

See, e.g., TIP at Map G-8 (including all transit projects in the region in “Environmental Justice”
chapter, without addressing the fact that many of the routes – especially those outside Milwaukee
primarily serve commuters who live in outlying areas but work in the cities. Due to the housing
segregation in the region, those commuter routes do not benefit communities of color and cannot be
categorized as doing so.) Nor does SEWRPC evaluate whether or not, and to what extent, underserved
communities will benefit from Milwaukee’s proposed streetcar, which accounts for a substantial portion
of the TIP transit improvements. Similarly, SEWRPC does not evaluate the relative burdens and benefits
of other transit projects in the region, such as the Kenosha streetcar project, again assuming without
analysis that they satisfy environmental justice requirements.
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SEWRPC significantly and improperly overstates the benefits that environmental justice
communities of color receive from the TIP.
•

Using charts and methods that obscure the disparities between road and transit
funding. By using charts that only show the distribution of the 2011 expenditures which includes, in the Milwaukee TMA, more than 92% of the projected transit
expansion costs for the entire four-year TIP period42- the TIP obscures the fact that transit
expenditures will constitute a significantly smaller percentage of improvements in every
year after the first year of the TIP while time highway “improvements” with added lanes
will constitute much greater percentages of TIP expenditures.43 These methods of
describing the data also appear to run counter to requirements to use visualization to
“strengthen public participation in the planning and project delivery process and
specifically to aid the public in understanding proposed plans,”44 not to try to obscure the
project balance and effects of the total plan.

II. Contrary to Federal Regulations, SEWRPC’s Transportation Plans and TIPs Are
not Fiscally Constrained or Based on Accurate Information, and Adversely Affect
Title VI, Environmental Justice, and Air Quality.
There is no question that the 2035 Plan proposed a significant increase in transit capacity,
and that it did so to, among other things, meet Title VI and environmental justice requirements.
Transit, however, is not moving forward.
Multiple federal laws and regulations require an MPO to consider and address transit
development. SEWRPC, however, routinely “addresses” these matters by repeating its 2035
Plan proposals – even though SEWRPC knows those improvements have not occurred and
provides no reasonable expectation for its assertions that they will occur. SEWRPC then
improperly uses the existence of these theoretical transit projects to claim that its overall
planning does not have a discriminatory effect, does not violate Clean Air Act requirements,45
and represents adequate congestion management efforts.
42

Compare, TIP Figure 1 with TIP “TE” project listing for Milwaukee TMA. Also note that no post-2011
RTA items can be counted because the RTA no longer exists.
43

Calling projects that add highway lanes “improvements” rather than expansions – which SEWRPC does
- obscures the nature of those projects and the funding disparities.

44

Handbook, Sec. 2-21 at 184. Federal regulations require the use of visualization techniques. 23 C.F.R. §
450.316(a)(1)(iii).
45

Air quality is itself an issue with disparate effects, as in the region persons of color – especially AfricanAmericans – are much more likely than whites to suffer respiratory impairments such as asthma. See, e.g.,
US Centers for Disease Control and Prevention, State Profile, “Asthma in Wisconsin.”
(http://www.cdc.gov/asthma/stateprofiles/Asthma_in_WI.pdf) Air quality issues also, of course,
profoundly affect many persons with disabilities. See also, e.g., Sierra Club, “Highway Health Hazards,”
(2004) at 6- 12 (citing studies on health effects related to highways).
(http://www.sierraclub.org/sprawl/report04_highwayhealth/report.pdf )
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a. Fiscal Constraint and Conformity Legal Requirements.
Federal law requires MPOs to “emphasize the preservation of the existing transportation
system”46 in a long-range transportation plan that is fiscally constrained.47 A plan can only
include projects where there is a financial plan that shows “how the adopted transportation plan
can be implemented.”48 In the TIP, “[f]or purposes of transportation operations and maintenance,
the financial plan shall contain system-level estimates of costs and revenue sources that are
reasonably expected to be available to adequately operate and maintain Federal-aid highways (as
defined by 23 U.S.C. 101(a)(5)) and public transportation (as defined by title 49 U.S.C. Chapter
53).” 23 C.F.R. 450.324(h).49 As the FHWA and FTA’s own recertification Handbook makes
clear, similar requirements apply to a metropolitan transportation plan.50
The ultimate goal of [fiscal constraint] is to produce a MTP and TIP that can be
reasonably implemented with the revenue anticipated to be available. The requirement
eliminates the wish list document syndrome and ultimately bolsters the credibility of the
transportation planning process and the cooperating agencies by presenting a priority
package of improvements that can be delivered. Fiscal constraint is not an end unto itself,
rather it is the tool to establish a budget, prioritize within that budget, and then illustrate
that the adopted MTP and TIP are realistic.51
The DOT has discussed the “reasonably expected to be available” test at some length:
Simply identifying new funding sources without identifying strategies for
ensuring their availability will not be acceptable. The financial plan must identify
46

23 U.S.C. § 134(h)(1) (H); 23 C.F.R. § 450.306(a)(8).

47

23 U.S.C. § 134(i)(2)(C); 23 C.F.R. § 450.322(f)(10).

48

23 C.F.R. § 450.322(f)(10).

49

See also, FHWA, Financial Planning and Fiscal Constraint For Transportation Plans and Programs
Questions & Answers (April 15, 2009) (“All projects and programs funded under Title 23 and 49 (of the
U.S. Code) must be listed in the TIP/STIP [see 23 CFR 216(g)]. There is an important distinction,
however, between the specific projects listed in the TIP/STIP and the financial plan and information that
accompany and support the TIP/STIP. Highway and transit operations and maintenance (O&M) activities
typically do not involve Federal funds, and are therefore are not required to be listed individually in a
metropolitan transportation plan, TIP, or STIP. . . . While these non Federal sources are not included in the
project listings of the TIP/STIP, this important information is needed to demonstrate how the transit
operator and other Federal funds recipients in a metropolitan area and/or State will operate and
adequately maintain the programmed Federal capital investments and should be provided in the financial
plan and supporting information accompanying the TIP/STIP.”) (emphasis added).
50

23 C.F.R. § 450.322(f)(10)(i).

51

Handbook, Sec. 2-7 at 89.

15

strategies for ensuring their availability. It is expected that the strategies, particularly for
new funding sources requiring legislation, voter approval or multi-agency actions,
include a specific plan of action that describes the steps that will be taken to ensure that
the funds will be available within the timeframe shown in the financial plan.
The plan of action should provide information on the actions that will be taken to
obtain the new funding such as how the support of the public, elected officials, business
community, and special interests will be obtained, e.g. comprehensive and continuing
program to make the public and others aware of the need for revenue sources and the
consequences of not providing them. Past experiences (including historical data) with
obtaining this type of funding, e.g., success in obtaining legislative and/or voter approval
for new bond issues, tax increases, special appropriations of funds, etc., should be
included. Where efforts are already underway to obtain a new revenue source,
information such as the amount of support (and/or opposition) for the measure(s) by the
public, elected officials, business community, and special interests should be provided.
***
The financial plan will be part of the plan or TIP and will be reviewed through the
public involvement process. The following are examples of specific cases where new
funding sources should not generally be considered to be “reasonably available”: (1) past
efforts to enact new revenue sources have generally not been successful; (2) the extent of
current support by public, elected officials, business community and/or special interests
indicates passage of a pending funding measure is doubtful; or (3) no specific plan of
action for securing the funding source and/or other information that demonstrates a strong
likelihood that funds will be secured is available.52
SEWRPC also is responsible for ensuring that transportation planning conforms to air
quality regulations under the Clean Air Act (CAA). The Milwaukee-Racine region is a
nonattainment area for PM 2.5, and a “moderate” area for ozone.53 Federal law mandates that
“[t]ransportation plans and TIPs must be fiscally constrained consistent with DOT's metropolitan
planning regulations at 23 CFR part 450 in order to be found in conformity [with CAA
requirements],”54 and transportation plans cannot be found in conformity if the projects are not
fiscally constrained. For nonattainment and maintenance areas, including southeastern
Wisconsin, the financial plan must include “specific financial strategies required to ensure the
implementation” of the transit projects that are used to show conformity with the SIP.55

52

58 Fed. Reg. 58060 cols. 2-3.

53

As of July 6, 2012, there had already been 14 ozone-related air quality advisories for the year for one or
more counties in the region, compared to 6 for all of 2011. Wisconsin Air Quality Notice History
(http://dnr.wi.gov/topic/AirQuality/AQNSHistoryList.asp?county= )

54

40 C.F.R. § 93.108.

55

23 C.F.R. § 450.322(f)(10)(vi).
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b. The TIP and Conformity Analysis are Not Fiscally Constrained, and are Based on
Inaccurate Information.
SEWRPC’s Conformity Analysis simply fails to address the real situation of transit, or
provide any reasonable expectation for its reliance on proposed transit increases. The 2011-14
TIP does not itself include a Conformity Analysis. Instead, it refers to the 2009-12 Analysis,56
which states:
Due to the lag in implementing the planned transit service expansion and the increase in
average fare per revenue passenger, this conformity determination assumed the proposed
100 percent increase in transit service would begin in the year 2012, with 3.1 percent
annual increases to the year 2035. Though fair (sic) increases have been greater than the
inflation in recent years, it was also assumed that, with the creation of a regional transit
authority, that the average increase in transit fares would be held to general price inflation
to the year 2035.57
Thus the Conformity Analysis is also based on incorrect facts and assumptions and cannot be
considered accurate or valid. These include:
•

Projecting annual 3.1% increases in transit service beginning in 2012 while failing
to include any funding source that can be “reasonably expected” to be available for
the transit expansion on which the Conformity Analysis is based.58 The Conformity
Analysis projected these transit increases were necessary to comply with the 2035 Plan
without including a fiscally constrained method for achieving them. By 2011 - when
SEWRPC included the dated Conformity Analysis with the new TIP - it should have been
abundantly clear that necessary funding to achieve this projection was not a fiscally
constrained reasonable expectation.59 Therefore, the Analysis – and the TIP on which it
was based – violated the legal requirement to include specific financial strategies required

56

TIP at App. C (“The regional emissions analysis prepared for the year 2035 regional transportation
system plan, which was approved on June 16, 2010, by the U.S. Department of Transportation Federal
Highway and Transit Administrations, therefore applies to, and is consistent with, the proposed year
2011-2014 transportation improvement program.”)
57

Conformity Analysis at 38.

58

The Congestion Management Plan completed in April 2012 now says that a 3.5% annual transit
increase is necessary to meet the 2035 Plan transit requirements. Id. at 69.
59

For example, in January 2011 – and thus before the TIP was finalized – Gov. Walker stated that he
“opposed the local sales tax increase and the car rental tax for Milwaukee County and would veto them if
they're approved by the Legislature,” Schultze, supra n. 29. By then he had also rejected federal funding
for rail transit. USDOT Release # 208-10 (Dec. 9, 2010) (http://www.dot.gov/affairs/2010/dot20810.html)
See also, Patrick Marley, “Walker bill could put millions in transit aid at risk,” Milwaukee JournalSentinel (Feb. 15, 2011). Walker’s opposition to transit funding should not have surprised SEWRPC; by
2006 at the latest then-County Exec. Walker had expressed his opposition to dedicated taxes for transit.
See, e.g., Larry Sandler, “Not on board with tax,” Milwaukee Journal-Sentinel (Dec. 22, 2006).
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to ensure the implementation” of the transit projects. Rather than using a dated
Conformity Analysis, SEWRPC should have made the profoundly discriminatory effect
clear, and sought other methods, such as those described supra Sec. I, to address it.
•

Assuming an RTA will have a role in the transit process. RTAs no longer exist.

•

Assuming that fare increases will be held to inflation. There is no factual predicate to
assert this will occur, particularly when SEWPRC’s own reports show a 29% fare
increase (more than double the 12% inflation rate) from 2005-2010, and MCTS reports a
67% fare increase from 2000-2012. 60

•

Failing to address the already-existing discriminatory effect of the admitted delay in
complying with the 2035 Plan’s transit recommendations.

Similar failures to address issues relevant to fiscal constraint are seen in the 2011-14 TIP. As
a result of SEWRPC’s omissions, there is no way for decision makers or the public to know what
projects and service levels to anticipate for the transit system, how soon in the planning horizon
further service and fare changes or project modifications are likely to be made, and what the
impacts will be across the metropolitan region of that lost transportation capacity. Nor has
SEWRPC conducted any analysis to determine whether and to what extent the deterioration of
the existing transit system will have a discriminatory effect. Other omissions include:
•

Failing to address substantial funding reductions. For example, the TIP assumed an
increase in state funding for MCTS from 2010 to 2011.61 It did not address the actual
reduction in state transit operating support that was imposed on MPS and other transit
providers, or have a plan to fill those gaps.

•

Programming transit expenditures that are nearly double anticipated revenues for
those programs: For example, the TIP shows $43 million in programmed FTA Sec.
5307 expenditures for Milwaukee for 2011, but only $21 million in estimated available
funding. Similar, significant funding gaps exist for each year of the TIP.62

•

Failing to develop steps, processes or criteria to ensure that when and if additional
fiscal constraints develop – as has repeatedly occurred for at least the past decade transit projects benefitting communities of color and persons with disabilities will
not be dropped while road projects that disproportionately benefit white, largely
suburban, communities continue.
c. The Congestion Management Process is Also Based on Information that SEWRPC
Knew or Should Have Known was Inaccurate.

60

Id.; Grant Comments, supra n. 1 at 2.

61

See, e.g., Table F-11 at F-15.

62

Id., at Table D-1.
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TMAs, including southeastern Wisconsin, also must develop Congestion Management
Processes. Among the issues the CMP is to address is to identify and evaluate strategies
including public transportation improvements.63 As noted above, southeastern Wisconsin is
designated as moderately ozone impaired, and the current year’s pattern of unhealthy ozone days
emphasizes the need for significant congestion management.
While transit is, on paper, an integral component of the region’s CMP, SEWRPC’s April
2012 Congestion Management Plan provides another stark example of the lack of open, accurate,
assessment of the transit system’s prospects. It recites many of the recommendations of the
transit element of the 2035 Plan.64 It then includes the following Summary and Conclusion:
The recommended expansion of public transit in Southeastern Wisconsin represented a
doubling of transit service in Southeastern Wisconsin by the year 2035 from the base
year—2005—of the regional transportation plan, and now represents a somewhat more
than doubling from current year 2010 regional transit service levels, given the reductions
in transit service in the Region between 2005 and 2010. As shown in Figure 3, this would
entail about a 3.5 percent annual increase in transit service to the year 2035, slightly
higher than the annual increase which occurred between 1995 and 2000. Significant
implementation of the year 2020 plan occurred between 1997 and 2000 as transit service
expanded by over 25 percent. However, due to State and local budget problems, transit
service was significantly reduced from 2000 to 2010.
Implementation of this recommended expansion would be dependent upon the continued
commitment of the State to be a partner in the maintenance, improvement and expansion,
and attendant funding of public transit. The State has historically funded 40 to 45 percent
of transit operating costs, and has increased funding to address inflation in the cost of
providing public transit, and to provide for transit improvement and expansion.
•

Implementation of the recommended expansion of public transit in Southeastern
Wisconsin would also be dependent upon attaining dedicated local funding for
public transit. Most public transit systems nationwide have dedicated local
funding, typically a sales tax of 0.25 to 1.0 percent, and are not nearly as
dependent upon Federal and State funding.65

In addition to the same kinds of problems discussed supra Sec. II.b, the CMP contains
additional misstatements and omissions.

63

23 CFR 450.320( c)(4)(iii).

64

CMP at 54, 61-68.

65

Id. at 69.
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•

SEWRPC is including factually incorrect information. The State has not
funded 40% of transit operating expenses since 2003, and the State, by law,
dissolved all its RTAs in 2011.

•

SEWRPC relies on the prospect of dedicated transit funding, but fails to
mention the profound resistance to any form of dedicated funding for transit
– even though SEWRPC knows that resistance exists. This was (or should
have been) obvious to SEWRPC well before April 2012. See supra Sec. II.b.

Consequently, the CMP also cannot be considered accurate or valid, and SEWRPC’s actions
based upon it cannot be allowed to stand.
d. SEWRPC’s Transportation Plans Do Not Comply with Federal Requirements.
Because the budgets for the increased transit SEWRPC is claiming will occur do not
exist, SEWRPC’s plans cannot be considered fiscally constrained. To the contrary, SEWRPC has
provided no reasonable expectation these transit improvements – which are critical to both nondiscrimination and air quality – will occur, but SEWRPC continues to act as if compliance was
anticipated. SEWRPC’s position is simply incorrect, and it violates federal law, regulations and
policies. SEWRPC cannot continue to claim “credit” for hypothetical, non-existent transit
services, either to ensure non-discrimination, claim to meet air quality standards, or purport to
manage congestion. It is critical that the FHWA and FTA hold SEWRPC accountable.
III. SEWRPC Fails to Set or Comply with Goals and Standards to Measure Civil Rights
Compliance.
As part of a certification review, evaluation of civil rights compliance is mandatory.
These requirements include that an MPO is “Establishing goals and measurements for
substantiating compliance. These goals and measurements should be used to verify that
multimodal system access and mobility performance improvements in the MTP, TIP and
underlying planning process comply with Title VI and related requirements.”66 The MPO must
also “[e]valuate the regional transportation system to ensure that services are accessible to
persons with disabilities.”67 Although the MPO normally certifies its own civil rights
compliance, MPOs must have a reasonable basis for making this certification. Thus, FTA
requires MPOs to “have an analytic basis in place for certifying their compliance with Title
VI.”68 This analytic basis must “identif[y] the benefits and burdens of metropolitan
transportation system investments for different socioeconomic groups.”
In their certification review, FHWA and FTA must determine whether SEWRPC’s
“[c]riteria (to establish self-certification) appear[s] reasonable; … [d]ocumentation [is] available
to support self-certification; … [and] [p]lanning/transportation agencies have procedures,
66

Handbook at Sec. 2-12, p. 125.

67

Id.

68

FTA Circular 4702.1A at p. VII-1.
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policies, and/or guidelines that address Title VI, ADA, ... as required by regulation.”69 FHWA
and FTA’s review further extends to whether MPO “[s]tandards, measures and benchmarks are
reasonable to demonstrate significant disparity of impacts in accessibility to and delivery of
transportation facilities/services.”70
There is no question that the 2035 Plan specifically and correctly stated that transit was
necessary to ensure non-discrimination and that underserved communities receive a fair share of
the benefits of transportation system investments. There also is no question that the Plan’s transit
recommendations have not been implemented. But rather than acknowledge the discriminatory
effect of this failure, SEWRPC tries to change the rules of the game by coming up with different
measures, such as the number of persons of color who commute to work by car. SEWRPC
therefore has violated civil rights requirements by:
•

Self-certifying civil rights compliance, when the transit recommendations SEWRPC
itself stated were needed to ensure non-discrimination have not occurred. Under the
standards SEWRPC itself set out in its 2035 Plan, the reductions in transit since 2007 –
especially when combined with highway increases – are having a discriminatory effect,
but SEWRPC has not acknowledged this. Further, approving subsequent plans such as
the TIP when this disparate treatment is occurring, without acknowledging that it exists,
is also a method of administering its programs that has a discriminatory effect and that
substantially impairs accomplishment of program objectives.71

•

Changing the goals and measurements mid-stream. Rather than applying the
standards used in the 2035 Plan - that the “public transit recommendations of the regional
transportation plan would, in particular, serve minority and low-income populations
within Southeastern Wisconsin” - to subsequent events to determine compliance,
SEWRPC changed its measurement criteria, presumably so as to be able to assert that its
TIPs and other transportation planning products do not have a discriminatory effect,
rather than evaluating system performance on the basis of the criteria in its own longrange plan.72

69

http://www.planning.dot.gov/documents/primer/intro_primer.asp#2.11

70

http://www.planning.dot.gov/documents/primer/intro_primer.asp#2.12

71

See, e.g., 49 C.F.R. § 21.5(b)(2) (a recipient of federal funding “may not, directly or through
contractual or other arrangements, utilize criteria or methods of administration which have the effect of
subjecting persons to discrimination because of their race, color, or national origin, or have the effect of
defeating or substantially impairing accomplishment of the objectives of the program with respect to
individuals of a particular race, color, or national origin.”); 49 C.F.R. § 27.7(b)(4) (“A recipient may not,
directly or through contractual or other arrangements, utilize criteria or methods of administration: (i)
That have the effect of subjecting qualified handicapped persons to discrimination on the basis of
disability, (ii) That have the purpose or effect of defeating or substantially reducing the likelihood that
handicapped persons can benefit by the objectives of the recipient's program or activity . . .”)
72

See, e.g., TIP Table G-3 (evaluating commuting patterns by race, but including no mention of
unemployment or transit-related lack of job access).
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73

•

Including no meaningful goals or measurements to address the needs of persons
with disabilities. SEWRPC’s discussion of the needs of persons with disabilities is
generally limited to physical access to vehicles such as paratransit vans or buses. It
includes no broader discussion of the needs of persons with disabilities such as, for
example, the extent to which persons with disabilities are dependent on transit for
employment, medical care and other needs, or any evaluation of how the system is
meeting those needs.

•

Ignoring the “disproportionate effect” aspect of civil rights requirements. Title VI
and other civil rights laws address disproportionate effects on communities of color and
other underserved communities.73 Thus even if some portion of persons of color
commute to work by car, there is no question that a disproportionate number are transit
dependent, as are many persons with disabilities. By ignoring the discriminatory effects
of those disparities, SEWRPC is failing to comply with civil rights requirements.74

•

Using circular logic to rely on the commuting method of employed persons to argue
that discrimination is not occurring. Job access is largely and increasingly limited by
the lack of transit, so that persons without cars are going to have a much more difficult
time getting jobs and, conversely, persons of color who have jobs (and thus commute to
work) of course are likely to have vehicles to access those jobs. SEWRPC does not
address this issue, not even by acknowledging in its analysis that the unemployment rates
for persons of color far outstrip unemployment rates for white persons in the region,75
that unemployment rates for persons with disabilities are also far higher than for nondisabled persons,76 or make the connection between transit-dependence and

Supra n. 71.

74

Id. and Table G-4. Table G-3 also fails to include any regional assessment of commuting patterns by
race, instead focusing on county-level commuting habits by race without mentioning or addressing the
fact that the overwhelming majority of the persons of color in the region live in Milwaukee or that, for
example, there are virtually no African-Americans residing in Ozaukee, Walworth, Washington or
Waukesha Counties. Supra, Introduction. This kind of data collection, and decision making based on it,
obscures the situation rather than complying with civil rights requirements.
75

See, e.g., Employment Status, 2006-2010 American Community Survey 5-Year Estimates (showing, for
example, Milwaukee County - where the vast majority of the region’s minority residents live - “official”
unemployment rate of 18% for blacks, 12.4% for Hispanics, and 5.7% for white non-Hispanics); Marc
Levine, “Race and Male Employment in the Wake of the Great Recession: Black Male Employment
Rates in Milwaukee And the Nation’s Largest Metro Areas - 2010” (UW-Milwaukee Center for
Economic Development) (Jan. 2012) at 2 (“Only 44.7 percent of the metro area’s working-age black
males (those between the ages of 16 - 64) were employed in 2010 . . .”) SEWRPC is aware of these
disparities, see, Housing Study Ch. VII at VII-11-12, but fails to acknowledge or address them in the TIP.

76

See, e.g., Employment Status by Disability Status, 2008-2010 American Community Survey 3-Year
Estimates (showing, for example, that in Milwaukee county 21% of persons with disabilities who are in
the workforce are unemployed, compared to 9% of non-disabled workers. This is not only a central city
problem: for example, in Ozaukee county the unemployment rates are 15% for workers with disabilities
22

unemployment.77 Since SEWRPC is failing to even acknowledge the discriminatory
effects, it certainly is not ensuring that the products of its planning comply with nondiscrimination requirements.
•

Improperly counting all transit as meeting civil rights requirements. Providing no
analysis of which forms of transit benefit underserved communities and which do not.
Supra Sec. I.b.

•

Failing to evaluate access to services and facilities other than employment: The 2035
Plan shows that almost two-thirds of all bus trips on the region’s systems are for
purposes other than employment – such as schools, medical care, shopping, and
recreation.78 SEWRPC, however, fails to incorporate into its planning an assessment of
whether its transit proposals provide meaningful access by transit to non-employment
destinations and any racially disparate effect, or adverse effect on persons with
disabilities, of reductions on that access.

•

Failing to meaningfully evaluate the effect of highway improvement and expansion
on regional segregation. Although the concept of induced (or generated) travel is widely
accepted in the literature, SEWRPC routinely minimizes or disregards it, and also
routinely argues that land use is not significantly related to highway capacity expansion.
It does not meaningfully review or evaluate research supporting the existence of these
problems, consider their effect in this hyper-segregated region with its associated,
disparate transit dependence, or focus on alternatives to reduce the adverse effects of
existing patterns. SEWRPC uses its positions on these issues to justify the need for
spending hundreds of millions of dollars for highway capacity expansion. 79

and 5% for workers without disabilities).
77

Federal regulations do recognize this barrier. See, e.g., 23 C.F.R. § 450.316(a)(1) (vii) (obligating MPO
to “Seek[] out and consider[] the needs of those traditionally underserved by existing transportation
systems, such as low-income and minority households, who may face challenges accessing employment
and other services . . .”)
78

2035 Plan at Table 95.

79

See, e.g., Todd Litman, “Generated Traffic and Induced Travel Implications for Transport Planning,”
(Victoria Transport Policy Institute, Nov. 2011) at 2 (“Roadway improvements that alleviate congestion
reduce the generalized cost of driving (i.e., the price), which encourages more vehicle use. Put another
way, most urban roads have latent travel demand, additional peak-period vehicle trips that will occur if
congestion is relieved. In the short-run generated traffic represents a shift along the demand curve;
reduced congestion makes driving cheaper per mile or kilometer in terms of travel time and vehicle
operating costs. Over the long run induced travel represents an outward shift in the demand curve as
transport systems and land use patterns become more automobile dependent, so people must drive more to
maintain a given level of accessibility to goods, services and activities. . .”) and 24 (“Public transit service
that offers door-to-door travel times and user costs that are competitive with driving can attract travelers
from a parallel highway, limiting the magnitude of traffic congestion on that corridor.”)
(http://www.vtpi.org/gentraf.pdf). See also, Highway J Citizens Group v. USDOT, Error! Main
Document Only.656 F.Supp.2d 868, 888-9 (ED WI 2009) (“Error! Main Document Only.The
fundamental flaw is that the EIS simply assumes (with no supporting analysis) that the area will continue
23

IV. SEWRPC Fails to Ensure Adequate Input and Decision-Making From Diverse
Community Groups or Its Environmental Justice Task Force.
Under federal regulations:
The participation plan shall be developed by the MPO in consultation with all
interested parties and shall, at a minimum, describe explicit procedures, strategies,
and desired outcomes for: …
(vi) Demonstrating explicit consideration and response to public input received
during the development of the metropolitan transportation plan and the TIP;
(vii) Seeking out and considering the needs of those traditionally under-served by
existing transportation systems, such as low-income and minority households,
who may face challenges accessing employment and other services…80
While SEWRPC has made some limited improvements in civil rights in the past four years by
initiating a Housing Study and by including some Socio-economic Impact Analyses in planning,
to a great extent SEWRPC still fails to meaningfully involve underrepresented communities in
decision-making. Unfortunately, form often predominates over substance. SEWRPC’s failure to
obtain meaningful participation from underserved communities includes:
•

Providing late, limited notice about Recertification. Although SEWRPC was notified
of the recertification by letter dated May 22, 2012 (and presumably had been told about it
before the letter was sent), and SEWRPC had an EJTF meeting on May 23, SEWRPC did
not inform its own EJTF of the public meeting at that time. Instead, it waited more than
two weeks until June 7, and then only informed the EJTF as the second item in an email
that also was about the Housing Advisory Committee.81

•

Making no meaningful effort to involve EJTF in Recertification. Although a core
purpose of the EJTF is to “facilitate the involvement of, and help ensure the full and fair
participation of, low-income, minority and disabled individuals and communities at all
stages in relevant areas of regional planning, as determined in consultation with them,”

to urbanize whether or not new highways are built. Having assumed that the area will continue to
urbanize with or without new roads, the EIS acknowledges that this project and others will continue to
harm resources, but it essentially advises that, given the existing trend towards urbanization, the
environmental harm will come to pass no matter what decision the agency makes. This discussion does
little to assist informed decisionmaking or informed public participation because it does not discuss
whether, or the extent to which, the agency's decision is likely to contribute to the problems associated
with urbanization and suburban sprawl.”) SEWRPC’s planning makes similar assumptions about
highways and land use – with the same problematic outcomes.
80

23 C.F.R. § 450.316 (a).
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See Attachment C. Virtually identical concerns were raised in 2008.
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SEWRPC never consulted the EJTF for assistance in developing the forum for, or
attempting to ensure a diverse constituency participates in, the recertification process.82
•

Failing to ensure full functioning of EJTF. With respect to the EJTF itself, SEWRPC
has failed to take necessary steps to ensure that it is effective. The EJTF has had at least
two official vacancies for months, if not years, and also has several members who rarely,
if ever, attend meetings. Moreover, the EJTF routinely lacks a quorum, as was the case
for virtually all of 2011 as well as for many prior meetings. SEWRPC has failed to take
effective action to evaluate this performance and meaningfully remedy it. 83

•

Failing to involve EJTF or Environmental Justice Communities in TIP development
process or any discussion or decision-making regarding flexible funding. SEWRPC
in fact has failed to even let the EJTF or affected communities know a TIP development
process exists, or about the existence of flexible funding that under federal law could be
used to support transit instead of certain road projects, much less give these groups any
decision-making authority over those processes. Further, SEWRPC failed to even suggest
that the EJTF be included in any TIP scoring criteria process, highlighting the lack of
significance it gives in practice to the EJTF.84

•

Failing to provide demographic data on 2011 transit reductions, despite specific
commitment to do so. At the May, 2011 EJTF meeting, SEWRPC’s executive director
specifically agreed to provide information on the anticipated affects on communities of
color and low income communities of the anticipated significant transit reductions,
especially when coupled with expected highway budget increases. While SEWRPC
eventually provided budgetary information about the transit situation, it never provided
the demographic information it had agreed to.

•

Rejecting EJTF recommendations about Housing Advisory Committee composition:
Although SEWRPC is engaging in a Housing Study, the EJTF’s original recommendation
was to ensure a substantial representation – about one-third – of the members be
representatives of affected communities. Without EJTF consent, and despite concerns
about excessive local government representation, SEWRPC decided to restructure the
Advisory Committee to give far less representation to these groups and greater
representation to local government officials, including many from suburban

82

Again, similar concerns were raised in 2008. Nevertheless, SEWRPC has taken no action to improve or
facilitate EJ community involvement in recertification.
83

One possibility for these problems is the lack of responsibility and decision-making authority SEWRPC
gives the EJTF.
84

Supra n. 33.
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communities.85 This alteration of the composition of the Advisory Committee may have
the effect of limiting or eliminating some of the Committee’s recommendations.
V. SEWRPC’s Governance Structure is Discriminatory.
As FHWA and FTA are aware, SEWRPC is made up of 21 members, three each from
seven counties in the region. Milwaukee County, with 47% of the region’s population (and the
overwhelming majority of the region’s low income and minority populations), gets no greater
vote than Ozaukee County, less than one-tenth its size. 86
Further, communities of color and low income communities are disproportionately
concentrated within the city of Milwaukee. Yet the city of Milwaukee has no representation on
SEWRPC - even though the city has more residents of color than in all six of the other counties
in the region combined (and, in fact, more residents of color than the total populations of five of
the six other counties in the region) - so the city’s lack of representation on SEWRPC clearly
dilutes the decision-making power of persons of color in the region.
This discriminatory governance structure cannot be divorced from the planning
processes. At a minimum, it is incumbent on the FHWA and FTA to evaluate whether, as
appears likely, the discriminatory governance structure is leading to discriminatory planning and
project outcomes. We urge that the certifying agencies take all steps possible to ensure that a
governance change occurs – including the decertification of SEWRPC in its current form and/or
conditioning recertification on a redesignation.87
VI. SEWRPC’s Hiring, Promotion and Contracting Practices Fail to Adequately
Include Persons of Color.
SEWRPC’s hiring, promotion and contracting processes also remain a concern, as
discussed during the last review.
•

SEWRPC continues to lack meaningful management diversity, yet it also continues
to maintain a policy of promoting from within. Although SEWRPC has, since the last
review, hired one person of color designated as a “manager,” this appears to be more
about providing the appearance of some management diversity than giving actual

85

Contrast, Original EJTF Advisory Committee Composition recommendation (May 27, 2008, Attch. 2)
(http://www.sewrpc.org/SEWRPCFiles/CommissionFiles/CommitteeFiles/2008/2008-0729_minutes_ejtf_att_02.pdf)
with Advisory Committee Roster, including as many or more persons from all groups EJTF suggested be
included except advocates:
(http://www.sewrpc.org/SEWRPC/DataResources/CommissionAdvisoryCommittees/RegionalHousingPl
an.htm)
86

Milwaukee County Total Population: 947,735; Ozaukee: 86,395. Census 2010, supra n. 5.

87

The city of Milwaukee concurs. See, Resolution 080313 (10/29/08), passed unanimously by the
Milwaukee Common Council and signed by Milwaukee’s mayor.
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managerial control; this position (Public Involvement and Outreach “Manager”)
supervises no staff whatsoever.88 This manager=s salary has been significantly lower
than the salaries of SEWRPC=s other professional managers, and is much closer to the
salaries of non-managerial professional staff, which also raises significant concerns
about discrimination. 89 Certainly SEWRPC should not be using this person to claim it
has achieved adequate management diversity or to justify efforts to promote from within.
•

Only four of SEWRPC’s 37 professional staff members are persons of color.90
While this is a slight and positive percentage increase in the number of professionals of
color, not a single one of SEWRPC’s “principal,” “chief” or “senior” professional staff
members is a person of color. Moreover, while “planning” is obviously a core SEWRPC
function, only one of SEWRPC’s 15 planners is a person of color.

•

SEWRPC appears to be improperly inflating the number and percentage of its
minority technical staff. While SEWRPC claims that 9 of its 21 technical staff are
persons of color, SEWRPC has routinely included low level, hourly, part-time, student
interns as “technical staff,” and it appears that 5 of these 9 fall into that category.91
SEWRPC continues this misleading reporting despite having been provided EEOC
information that interns - even paid interns - are not supposed to be counted or reported
as “employees” at all.92

88

See SEWRPC’s Organizational Chart. Attachment D. SEWRPC’s staff directory on its website, but not
the Organizational Chart also includes another Public Involvement staff member who, upon information
and belief, is not supervised by the Public Involvement Manager. This individual has normally been
labeled a SEWRPC contractor, not an employee, and in past years was paid about the same salary as the
Public Involvement “Manager.”
89

SEWRPC in the past provided salaries for each employee by name. It now declines to do so. We urge
the reviewers to obtain this information to ascertain whether this individual is in fact paid a salary
comparable to that of other managers.
90

Based on a July 2010 Job Group Analysis contained in SEWRPC’s 2011-12 Affirmative Action Plan
(Table A-1). SEWRPC also is still using census data from 2000 to evaluate the labor market availability
of minority workers. SEWRPC also did not include its Organizational Chart in its Affirmative Action
Plan.
91

In the past, SEWRPC classified its interns as “research aides.” SEWRPC’s 2011 Organizational Chart
includes no research aides but instead includes a new category of “engineering technicians.” These are
SEWRPC’s lowest-paid hourly positions and account for 5 of the 9 minority technical employees
SEWRPC claims to have. They are presumably the interns.
92

Email from E1 TECHASSISTANCE [E1.TECHASSISTANCE@EEOC.GOV ] to Karyn Rotker,
5/23/08, stating AInterns should not be included in the EEO-1 report.@ This is true even if they are paid
interns. Attachment E. We urge FHWA and FTA to ascertain whether and to what extent any of these
hourly employees are student interns and to require SEWRPC to adjust its reporting to, as required by
EEOC, exclude interns from the “employee” definitions and calculations. If reviewers nevertheless allow
inclusion of these interns as Astaff,@ then SEWRPC should required to disaggregate their data from the
data of regular employees, and to acknowledge and address the fact that those interns - and thus also an
extremely disproportionate percentage of staff of color, and especially African-American staff - are
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•

SEWRPC has not a single minority clerical worker.

•

SEWRPC retains its office in Pewaukee, a 93% white non-Hispanic (and only 1%
African-American) city that is completely inaccessible by transit. SEWRPC has
failed to move forward on the efforts it claimed to be undertaking during the 2008 last
review to open an office in Milwaukee. This isolation in a profoundly racially segregated
community is likely to have the effect of discriminating against potential minority
employees.

•

SEWRPC has a history of hiring professional service contractors without any
competitive bidding and without even collecting demographic information, much
less engaging in affirmative action. We urge the FHWA and FTA to review
SEWRPC’s professional service contracts to determine whether this practice continues
and whether, as in past years, these contractors are overwhelmingly, if not exclusively,
white non-Hispanic persons.93

Conclusion
For the above stated reasons, the undersigned groups urge you to take immediate,
concrete action to remedy the deficiencies in SEWRPC’s role as regional MPO for
transportation, including by decertifying SEWRPC and requiring that a new MPO, with
proportional representation from the city of Milwaukee, be created. If you decline to decertify
SEWRPC, we urge you to condition certification on specific requirements that address the
inequities currently perpetuated by SEWRPC and closely monitor implementation of those
conditions. These conditions would include, among others, a that SEWRPC fundamentally
change the way in which it conducts transportation planning so as to ensure that the outcomes of
that planning do not have the effect of discriminating against communities of color and persons
with disabilities. We also request that that SEWRPC locate an office in the city of Milwaukee
and comply with affirmative action in hiring, promotion and use of contractors. Most of all, we
urge you to require that SEWRPC take immediate and concrete steps to ensure and facilitate
implementation of those portions of its plans that provide significant benefits to communities of
color and low income communities.

Submitted by the following organizations (listed alphabetically):

concentrated in hourly part time positions, at the lowest wage levels within SEWRPC, a practice that may
itself be discriminatory.
93

SEWRPC’s pattern and practice of providing professional services contracts to white non-Hispanic
persons and to companies owned and/or operated by white non-Hispanic persons without engaging in
bidding or other affirmative action procedures, is also a “method of administration” that has the effect of
discriminating against persons of color, in violation of 49 C.F.R. § 26.7(b).
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